The Eleventh Amendment and Other Sovereign Immunity Doctrines. The present article introduces the issues to be addressed by the series, and suggests that sovereign immunity is a common law doctrine, and is not constitutionally compelled. The second article will address congressional power to override state immunity. The third article will discuss questions respecting the relief available from state defendants.
THE ELEVENTH AMENDMENT AND OTHER SOVEREIGN IMMUNITY DOCTRINES:
PART ONE
This article is the first of a series collectively entitled The Eleventh Amendment and Other Sovereign Immunity Doctrines. The present article introduces the issues to be addressed by the series, and suggests that sovereign immunity is a common law doctrine, and is not constitutionally compelled. The second article will address congressional power to override state immunity. The third article will discuss questions respecting the relief available from state defendants.
I. AN OvERvimw
The one interpretation of the eleventh amendment to which everyone subscribes is that it was intended to overturn Chisholm v. Georgia. 1 Chisholm was a case in the Supreme Court's original jurisdiction in which South Carolina citizens sued the State of Georgia to recover on confiscated bonds. Rejecting the objection that it lacked jurisdiction over private individuals' suits against a state, the Court entered a default judgment against Georgia, which had declined to appear.
There is no agreement whether Chisholm was "right" or "wrong" in the sense of according with the intent of the Constitution's Framers. The conventional view 2 is that the Supreme Court departed from the Framers' intent that states be immune from private suits, and that the eleventh amendment restored the original understanding. Recent studies have eroded that theory, however, by pointing out statements contemporary with the adoption of the Constitution indicating that states might be subject to suit by private individuals. 8 There is also little agreement about many issues concerning the scope of state sovereign immunity. A few examples: Where, in the Constitution, does sovereign immunity come from? What forms of relief can litigants obtain from the state? How is it determined whether a suit is against the state or against an official as an individual? Can Congress, legislating under article I, lift a state's immunity from suit in federal court without the state's consent? Can Congress, legislating under article I, remove a state's immunity from suit in state court, without the state's consent?
One might expect that a look at the language of the eleventh amendment would help resolve most sovereign immunity issues. The problem is that the eleventh amendment is universally taken not to mean what it says. It states: " [t] he Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State." While this language quite clearly includes only actions brought "by Citizens of another State" or foreign citizens or subjects (noncitizen suits), the amendment has long been held to protect states from suits by its own citizens (citizen suits) 4by federal corporations," and by foreign states. 6 Moreover, the amendment, contrary to its language, has been held to apply to suits in admiralty as well as to those in law and equity. 7 And although the amendment denies to the federal courts "the judicial power" to hear the described cases, it has consistently been accepted that the forbidden cases could be brought in federal court upon the state's consent. 8 3 E.g., C. JAcoBs Rv. 1413 Rv. (1975 . The first Justice Harlan also believed, as early as 1890, that Chisholm "was based upon a sound interpretation of the Constitution as that instrument then was." Hans v. Louisiana, 134 U.S. 1, 21 (1890) (concurring opinion). The Court's opinion in New Hampshire v. Louisiana, 180 U. S. 76, 91 (1883) , seemingly also supports the correctness of Chisholm.
4The leading case is Hans v. Louisiana, 134 U.S. 1 (1890). See Duhne v. New Jersey, 251 U. S. 311, 313 (1920) ; Fitts v. McGhee, 172 U.S. 516, 524-25 (1899); North Carolina v. Temple, 134 U.S. 22 (1890) .
5 Smith v. Reeves, 178 U.S. 436, 445-49 (1900) . 6 Monaco v. Mississippi, 292 U.S. 313 (1934) .
Actually, there is some dispute whether the "extensions" of the eleventh amendment-most notably the extension to suits by a state's own citizens-are compelled by that amendment itself or instead have another source. What that source might be is also a question of dispute, the implications of which we will explore herein. It has long been held, at any rate, that the doctrine limiting suits by a state's own citizens is of constitutional dimension. 9 It may not be of great consequence whether this constitutional rule follows from the eleventh amendment or instead from another source, as becomes apparent when one reflects upon the similarity of doctrines of the federal government's immunity. Federal immunity clearly does not derive from the eleventh amendment, although it has no other apparent constitutional source. 10 Yet in substance it has developed as an almost exact counterpart of eleventh amendment-state sovereign immunity doctrines. 1 (In fact, the theory behind the doctrines of state and federal sovereign immunity is sufficiently similar that the reasoning of cases discussing federal sovereign immunity almost always carries over to eleventh amendment Terminal By., 377 U.S. 184 (1964) ; Petty v. Tennessee-Missouri Bridge Comm'n, 359 U. S. 275 (1959) . Accord, Kennecott Copper Corp. v. State Tax Comm'n, 327 U.S. 573, 577 (1946) (rule stated but no consent found); Ford Motor Co. v. Dep't of Treasury, 323 U.S. 459, 464-65 (1945) ; Missouri v. Fiske, 290 U.S. 18, 24 (1933) ; Hans v. Louisiana, 134 U.S. 1, 17 (1890). Cf. United States v. Louisiana, 123 U.S. 32 (1887) (upon United States' consent to suit, action against it falls within "the judicial power").
Recently, Justice Brennan has raised objections to this view, and he claims that whether federal courts have jurisdiction over noncitizen suits, upon the state's consent, should be deemed an open question. Employees of Dep't of Public Health and Welfare v. Department of Public Health and Welfare, 411 U.S. 279, 298, 310, 321-22 (1973) (Government Employees) (dissenting opinion). For a possible solution to the consent dilemma, see text accompanying notes 95-97 infra.
In other respects, however, the concept of sovereign immunity as a jurisdictional limitation has been preserved; for example, the sovereign innunity defense is not lost by a failure to raise it in the lower federal courts at trial. Edelman v. Jordan, 415 U.S. 651, 677-78 (1974) . But see Vecchione v. Wohlgemuth, 558 F.2d 150 (3d Cir. 1977) , cert. denied, 46 U.S.L.W. 3303 (U.S. Nov. 8, 1977) .
9 Employees of Dep't of Public Health and Welfare v. Department of Public Health and Welfare, 411 U.S. 279, 285 (1973) ; Ford Motor Co. v. Dep't of Treasury, 323 U.S. 459, 464 (1945) ; Ex parte Young, 209 U.S. 123, 150 (1908); Chandler v. Dix, 194 U.S. 590, 591 (1904) . Nevertheless, the first case sustaining a state's claim of immunity from federal suits brought by citizens did not ground that immunity in the Constitution. See notes 80-81 infra & accompanying text (discussing Hans v. Louisiana, 134 U.S. 1 (1890)). 10 The doctrine may not even be constitutionally required. See United States v. Lee, 106 U. S. 196, 205-07 (1882) ; Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 411-12 (1821) .
11 For the principal difference, see note 24 infra.
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cases (and other state sovereign immunity cases) and vice versa. 12 Accordingly, quite a few cases dealing with the immunity of the federal government are prominent in this Article, despite Congress' recent abrogation of the sovereign immunity of the United States; 13 they are useful in piecing together the Court's general theory of sovereign immunity, which today is limited primarily to suits against state governments and state officials.) Whether all suits recognizing state sovereign immunity are deemed within the eleventh amendment's protection or not will be of little consequence as long as the sovereign immunity protection outside of the eleventh amendment continues to be so remarkably like the protection the amendment affords.
While the foregoing judicial interpretations of the reach of sovereign immunity are difficult to justify in terms of clearcut constitutional language, at least it is, and has long been, clear what those rules are. 14 Other sovereign immunity issues have been much more difficult to resolve. One might imagine it to be self-evident, given the foregoing, that when a private individual, for example, brings a suit against a state, sovereign immunity applies. 490, 497 (1921) . Perhaps the reason for the similarity of rules is that the dispositive question, for both states' and United States' immunity, is conceptualized as whether the suit is against the government; the complex of sovereign immunity rules, for both states and the United States, is a way of arriving at an answer to this question. § § 702, 703 (1976) ). That enactment provides principally that "[a]n action in a court of the United States seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein denied on the ground that it is against the United States or that the United States is an indispensable party. The United States may be named as a defendant in any such action, and a judgment or decree may be entered against the United States ... ."
Damage claims against the United States can be prosecuted under the Tucker Act, 28 U.S.C. § § 1346, 1491 (1970) , and the Federal Tort Claims Act, 28 U.S.C. § 1346(b) (1970) . Those provisions are not affected by the recent enactment.
14 There are, of course, dissents. See, for example, Justice Brennan's opinion in Government Employees adopting positions quite different from the majority's views on suits between a state and its own citizens, and on the effect of state consent to suit. 411 U.S. at 298. See also Edelman v. Jordan, 415 U.S. 651, 687-88 (1974) but it was not followed as early as Governor of Georgia v. Madrazo, 1 the Court, again speaking through Chief Justice Marshall, saying that "where the chief magistrate of a state is sued, not by his name, but by his style of office, and the claim made upon him is entirely in his official character, we think the state itself may be considered as a party on the record." '17 One could, I suppose, have the rule that a suit is against the state whenever the state is named as defendant or whenever the defendant is a public official acting in his or her official capacity. (The litigation then would concern the correct line between acting in an official and a private capacity.) This country departed from that rule at least as early as 1882 when the Court held in United States v. Lee 18 that suits to recover one's own property from the government are not suits against the sovereign. 19 Ex parte Young 2 0 placed another limitation upon the principle that a suit is against the state whenever the state or a public official, acting in his or her official capacity, is the named defendant. The Court there held that suits to enjoin unconstitutional state action may be maintained against public officials.
There is therefore an opening for maintaining suit against the state, available even to the parties explicitly denied the ability to sue by the Constitution. Those parties are not able to sue when the state is named as defendant, but they are sometimes allowed to sue when a public official is named instead. The answer it provided is that officials may be sued for unconstitutional action or action contrary to statute 24 but not for actions that are "merely illegal" in the sense of being tortious or in breach of other defendants except Frederick Kaufman and Richard P. Strong, in whose names the Attorney General of the United States was acting. Judgment was rendered against those individuals in the circuit court, ejecting them from the disputed land, a judgment that the Supreme Court affirmed. 106 U. S. 196 (1882) .
22337 U.S. 682 (1949) . 23 The Court's language setting out this structure for analyzing relief problems bears reading:
The crucial question is whether the relief sought in a suit nominally addressed to the officer is relief against the sovereign. In a suit against the officer to recover damages for the agent's personal actions, that question is easily answered. The judgment sought will not require action by the sovereign or disturb the sovereign's property. There is, therefore, no jurisdictional difficulty. The question becomes difficult and the area of controversy is entered when the suit is not one for damages but for specific relief: i.e., the recovery of specific property or monies, ejectment from land, or injunction either directing or restraining the defendant officer's actions. ... [Tihis question .... arises whenever suit is brought against an officer of the sovereign in which the relief sought from him is not compensation for an alleged wrong but, rather, the prevention or discontinuance, in rem, of the wrong. Id. 687-88 (footnotes omitted).
24 Larson's rule of official accountability for statutory (as distinct from constitutional) violations does not, however, of its own force, apply to actions against state officials. Although in most respects the states' and the United States' sovereign immunity doctrines are counterparts, see text accompanying notes 12-13 supra, the rules on official accountability for statutory violations may differ, because federal law will not impose the rules of accountability when the cause of action is statecreated. Federal officials are accountable, then, for unconstitutional action or action contrary to statute, but state officers' defenses of sovereign immunity will fail, as a matter of federal law, only in suits with a federal constitutional basis (including, through the Supremacy Clause, suits alleging breach of federal legislation). State law doctrines of sovereign immunity will be followed when the basis of a lawsuit is a violation of state law-whether statutory or common law. Gerr v. Emrick, 283 F.2d 293 (3d Cir. 1960); Zeidner v. Wulforst, 197 F. Supp. 23, 25 (E.D.N.Y. 1961) . See also Broward County v. Wickman, 195 F.2d 614 (5th Cir. 1952 contract. 25 This exclusion of tort and contract suits is the principal holding of Larson. 2 6 In a footnote, however, the Larson Court added that even a suit based upon unconstitutional conduct or conduct contrary to statute may be precluded "if the relief requested cannot be granted by merely ordering the cessation of the conduct complained of but will require affirmative action by the sovereign or the disposition of unquestionably sovereign property." 27 The effect of this footnote was not wholly evident. Suits requiring affirmative action by the sovereign had been entertained previously, 2 8 and they were not mentioned in Larson.
Larson's framework for approaching sovereign immunity issues remains useful today. Its differentiation, for sovereign immunity purposes, between damage actions and those for specific relief has antecedents dating back to the nineteenth century, and the distinction persists as an important element in current sovereign immunity law. The problem area of affirmative action that Larson pinpointed is still a problem area today; the state of the law on that subject remains ill-defined. The major issue in suits for specific relief against public officials remains, however, this question of which forms of relief are permissible.
There have been changes since Larson, however. First, the problem in damage actions has not proved as simple as the Larson Court supposed. Moreover, the recent abrogation of the United States' immunity 2 9 has rendered largely irrelevant the distinction that Larson advanced between suits for merely illegal actions and those alleging unconstitutionality or a statutory violation. 30 Finally, new ways of avoiding the impact of the sovereign immunity doctrines have emerged since Larson. The two most notable are the doctrine of constructive waiver of sovereign immunity and congressional imposition of remedies against the states.
2 5 Suits against public officials can also be maintained, obviously, if the officials acted in a purely personal capacity. The Court used as an example a suit against a public official concerning a contract for the sale of his personal home. 337 U.S. at 689. 175, 177-78, 184 (1925) .
29 See note 13 supra. 30 That distinction already did not affect state sovereign immunity suits. See note 24 supra.
II. SOME UNDERLYING ISSUES OF CONSTITUTIONAL INTERPRETATION
There are several live disputes concerning eleventh amendment interpretation that seem largely theoretical yet have potential practical significance. In some instances, they also provide some rationale for the enormous difference between the actual scope of sovereign immunity and the language of the eleventh amendment.
A. The Sources of Sovereign Immunity

Some Possibilities
The principal issue is what source, other than the eleventh amendment, gives rise to sovereign immunity. Some statements seem to adopt the somewhat bold position that all state sovereign immunity derives from the eleventh amendment, 3 ' despite the amendment's wording indicating its applicability only to suits "commenced or prosecuted against one of the United States by Citizens of another State". The apparent rationale is that whatever reasoning requires immunity for noncitizen suits applies equally to suits by a state's own citizens. 32 Moreover, the Court has reasoned, the eleventh amendment would not have been adopted had it contained a proviso allowing suit by a state's own citizens. 3 3 Reasoning thus, opinions occasionally state bluntly that the only proper way to effectuate the eleventh amendment is to disregard its express wording. 34 This position that the eleventh amendment alone supports 31 E.g., Edelman v. Jordan, 415 U.S. 651, 663 (1974) states' sovereign immunity leaves unexplained the source of the sovereign immunity of the federal government. Another theory maintains that Chisholm v. Georgia was wrong and that the purpose of the eleventh amendment was to reverse entirely the Court's misconceptions in Chisholm and return to the situation mandated by the Constitution itself: 35 a situation of full sovereign immunity for state governments, as well as the federal government (whose sovereign immunity Chisholm left unimpaired 36). This position, though nominally one of reliance on the eleventh amendment, is much like other theories finding sovereign immunity in the Constitution as it was adopted in 1787.
Where does the original Constitution provide for this sovereign immunity? The language usually discussed in this connection is that concerning the extent of "the judicial power" in article IIIY.3 The argument is that the United States' judicial power does not extend to these suits against the state or federal governments. As Justice Marshall explained in Employees of the Department of to their own views of what may be required by public faith and the necessities of the body politic. We have no right, if we were disposed, to fritter away the substance of this solemn stipulation by any neat and skillful manipulation of its words. We are bound to give it its full and substantial meaning and effect. It is only thus that all public instruments should be construed.
Virginia Coupon Cases, 114 U.S. 269, 332 (dissenting opinion). But see id. 337-38.
35 Ex parte New York, 256 U.S. 490 (1921) , may exemplify this position. It speaks of state immunity as a "fundamental rule of which the [Eleventh] Amendment is but an exemplification." Id. 497. On the next page, however, the Court talks as though the eleventh amendment, standing alone, supports all state sovereign immunity rules. Id. 498. The Court's view of the precise source of immunity is thus somewhat confused.
A case that declines precisely to locate the immunity saying simply that "the whole sum of the judicial power granted by the Constitution of the United States does not embrace the authority to entertain a suit brought by a citizen against his own state without its consent" is Dune v. New Jersey, 251 U.S. 311, 313 (1920 The root of the constitutional impediment to the exercise of the federal judicial power in a case such as this is not the Eleventh Amendment but Art. III of our Constitution. Following the decision in Chisholm v. Georgia, 2 Dall. 419 (1793), in which this Court held that federal jurisdiction encompassed a suit brought against a nonconsenting State by citizens of another State, the Eleventh Amendment was introduced to clarify the intent of the Framers concerning the reach of the federal judicial power. See, e.g., Hans v. Louisiana, 134 U.S., at 11-14. It had been widely understood prior to ratification of the Constitution that the provision in Art. III, § 2, concerning "Controversies . . . between a State and Citizens of another State" would not provide a mechanism for making States unwilling defendants in federal court. The Court in Chisholm, however, considered the plain meaning of the constitutional provision to be controlling. The Eleventh Amendment served effectively to reverse the particular holding in Chisholm, and, more generally, to restore the original understanding, see, e.g., Hans v. Louisiana, [134 U.S.] at 11-15. Thus, despite the narrowness of the language of the Amendment, its spirit has consistently guided this Court in interpreting the reach of the federal judicial power generally, and "it has become established by repeated decisions of this court that the entire judicial power granted by the Constitution does not embrace authority to entertain a suit brought by private parties against a State without consent given: not one brought by citizens of another State, or by citizens or subjects of a foreign State, because of the Eleventh Amendment; and not even one brought by its own citizens, because of the fundamental rule of which the Amendment is but an exemplification," Ex parte New York, No. 1, 256 U.S. 490, 497 (1921); see Smith v. Reeves, 178 U.S. 436, 447-449 (1900) .
One problem with this reasoning is that all agree that states may be sued in federal courts with their consent-that once they 38411 U. S. 279, 291-92 (1973) [Vol. 126:515 consent, the "judicial power of the United States" does extend to this category of suit. This does not fit easily with the theory that the suits are otherwise outside the "judicial power"; in other instances limitations on federal judicial power are unaffected by the consent of the parties. 39 Even apart from the theory that article III is the source of immunity, however, the same problem would be encountered under the eleventh amendment. It, too, is phrased as a limitation on judicial power, yet it is established that the bar disappears upon the state's consent to suit. 40 The other problem with viewing article III as the source of sovereign immunity is that some parties are permitted suits against the state. For example, a state may sue another state, 41 and the United States may sue a state. 42 How is one to tell which suits against sovereignties are outside the federal judicial power, and which are not, when nothing in article III's language differentiates between the allowable suits and the forbidden ones?
In Government, by virtue of its control of our foreign relations is entitled to employ the resources of diplomatic negotiations and to effect such an international settlement as may be found appropriate, through treaty, agreement of arbitration, or otherwise. It cannot be supposed that it was the intention that a controversy growing out of the action of a State, which involves a matter of national concern and which is said to affect injuriously the interests of a foreign State, or a dispute arising from conflicting claims of a State of the Union and a foreign state as to territorial boundaries, should be taken out of the sphere of international negotiations and adjustment through a resort by the foreign State to a suit under the provisions of § 2 of Article III. In such a case, the State has immunity from suit without her consent and the National Government is protected by the provision prohibiting agreements between States and foreign powers in the absence of the consent of Congress. While, in this instance, the proposed suit does not raise a question of national concern, the constitutional provision which is said to confer jurisdiction should be construed in the light of all its applications. Article III's language concerning the United States' judicial power is certainly not a very explicit basis on which to rest the doctrine of state sovereign immunity that has evolved. The position nonetheless finding the immunity rests ultimately upon a view of the Framers' intent. There are two basic difficulties with this position, which will be discussed in turn: (1) it is by no means as clear as has been claimed that the Framers did intend states to retain sovereign immunity; and (2) even more basic, proponents of sovereign immunity as a constitutional requirement flowing from article III run together two arguments: the argument that article III does not abrogate states' sovereign immunity is imperceptibly transformed into an argument that article III itself imposes sovereign immunity.
Did the Framers Intend Sovereign Immunity to Survive
Article III?-The Possibility of Article III Abrogation
The accepted position has long been that the Framers intended sovereign immunity to survive the Constitution, as originally adopted. 0 The evidence generally set forth in support is three statements-by no less a threesome than Madison, Marshall, and Hamilton-that the states were not, under the proposed Constitution, subject to suit without their consent.
Madison's and Marshall's statement were made in 1788 before the Virginia Convention in the ratification debates. Madison stated:
[The Supreme Court's] jurisdiction in controversies between a state and citizens of another state is much objected to, and perhaps without reason. It is not in the power of individuals to call any state into court. The only operation it can have, is that, if a state should wish to bring a suit against a citizen, it must be brought before the federal court. This will give satisfaction to individuals, as it will prevent citizens, on whom a state may have a claim, being dissatisfied with the state courts. ... But this will not go beyond the cases where they may be parties. A femme covert may be a citizen of another state, but cannot be a party in this court. A subject of a foreign power, having a dispute with a citizen of this state, may carry it to the federal court; but an alien enemy cannot bring suit at all. It appears to me that this can have no operation but this-to give a citizen a right to be heard in the federal courts; and if a state should condescend to be a party, this court may take cognizance of it. 51 On the same day, as part of the same debate, John Marshall declared:
With respect to disputes between a state and the citizens of another state, its jurisdiction has been decried with unusual vehemence. I hope that no gentleman will think that a state will be called at the bar of the federal court.
Is there no such case at present? Are there not many cases in which the legislature of Virginia is a party, and yet the state is not sued? It is not rational to suppose that the sovereign power should be dragged before a court. The intent is, to enable states to recover claims of individuals residing in other states. I contend this construction is warranted by the words. But, say they, there will be partiality in it if a state cannot be defendant-if an individual cannot proceed to obtain judgment against a state, though he may be sued by a state. It is necessary to be so, and cannot be avoided. I see a difficulty in making a state defendant, which does not prevent its being plaintiff. If this be only what cannot be avoided, why object to the system on that account? If an individual has a just claim against any particular state, is it to be presumed that, on application to its legislature, he will not obtain satisfaction? But how could a state recover any claim from a citizen of another state, without the establishment of these tribunals? 52
The same year Alexander Hamilton wrote in The Federalist:
Though it may rather be a digression from the immediate subject of this paper, I shall take occasion to mention here a supposition which has excited some alarm upon very mistaken grounds. It has been suggested that an assignment of the public securities of one State to the citizens of another, would enable them to prosecute that State in the federal courts for the amount of those securities; a suggestion which the following considerations prove to be without foundation. It is inherent in the nature of sovereignty not to be amenable to the suit of an individual without its consent. This is the general sense, and the general practice of mankind; and the exemption, as one of the attributes of sovereignty, is now enjoyed by the government of every State in the Union. Unless, therefore, there is a surrender of this immunity in the plan of the convention, it will remain with the States, and the danger intimated must be merely ideal. . . . [T] here is no color to pretend that the State governments would, by the adoption of that plan, be divested of the privilege of paying their own debts in their own way, free from every constraint but that which flows from the obligations of good faith. The contracts between a nation and individuals are only binding on the conscience of the sovereign, and have no pretensions to a compulsive force. They confer no right of action, independent of the sovereign will. To what purpose would it be to authorize suits against States for the debts they owe? How could recoveries be enforced? It is evident, it could not be done without waging war against the contracting State; and to ascribe to the federal courts, by mere implication, and in destruction of a pre-existing right of the State governments, a power which would involve such a consequence, would be altogether forced and unwarrantable. 5 3
THE DEBATES IN THE SEVMAL STATE CONVENTIONS ON THE
These statements quite clearly maintain state immunity from suit, but the history is by no means as clear as these statements standing alone would suggest. The conventional view accepting state immunity was established in cases that simply ignored the historical evidence on the other side of the question.
That evidence discloses disagreement concerning the status of states' sovereign immunity among those involved in the ratification process, a disagreement that was not resolved when the Constitution was adopted. 55 The debate at that time centered largely upon the meaning of constitutional phrases conferring jurisdiction upon the federal or jurisdiction) between a State and Citizens of another State . .. and between a State or the Citizens thereof and foreign States, citizens or subjects" 5 -the language that, when embodied in article III, became subject to a claim that it abrogated the states' immunity. Two of the five members of the Committee of Detail (Edmund Randolph and James Wilson) supported that position in the ratification debates. 5 9 No consensus concerning this issue is apparent. The views of the other three Committee members were not publicly expressed, and there is no record of relevant discussion within the Committee., There was no discussion concerning the meaning of this passage in the debate at the Constitutional Convention, nor was the subject of sovereign immunity mentioned. The subject was discussed in the ratification conventions, especially in Virginia, New York, and 55 Recent studies discussing this evidence are C. JACOBS, supra note 3, at 27-40; Nowak, supra note 3, at 1425-30. Indeed, in weight of numbers, the anti-immunity comments clearly prevail. As noted above, Edmund Randolph and James Wilson, who had been members of the Committee of Detail, are on record as thinking that the grant of jurisdiction to cases "between a state and citizens of another state" made states subject to suit by private individuals. At the Pennsylvania Convention, James Wilson lauded the "impartiality" of the Constitution in thus allowing the individual citizen to "stand on a just and equal footing" with the State with which he has a controversy. 63 Edmund Randolph, speaking at the Virginia Convention, similarly assumed that article III allowed individuals to sue states: I approve of [the Constitution] . . . because it prohibits tender-laws, secures the widows and orphans, and prevents the states from impairing contracts. I admire that part which forces Virginia to pay her debts.... When it obliges us to tread in the path of virtue, when it takes away from the most influential man the power of directing our passions to his own emolument, and of trampling upon justice, I hope to be excused when I say, that, were it more objectionable than it is, I should vote for the Union."
Many who opposed ratification also thought that article III abrogated state immunity. (Indeed, it is in reply to their assertions that Madison's and Marshall's statements were made.) Patrick 00 Letters appearing after Chisholm claimed that in the Massachusetts convention also fears had been expressed that the judiciary article would render states suable generally, but supporters of the Constitution had disclaimed that interpretation of article III. See I C. WAsuax, supra note 2, at 97 n. 
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Henry, speaking in opposition to the Constitution at the Virginia Convention, said:
It has been sufficiently demonstrated that [the rights of the Union] ... are not secured. It sounds might prettily to gentlemen, to curse paper money and honestly pay debts. But apply to the situation of America, and you will find there are thousands and thousands of contracts, whereof equity forbids an exact literal performance. Pass that government, and you will be bound hand and foot. There was an immense quantity of depreciated Continental paper money in circulation at the conclusion of the war. This money is in the hands of individuals to this day. The holders of this money may call for the nominal value, if this government be adopted. This state may be compelled to pay her proportion of that currency, pound for pound. Pass this government, and you will be carried to the federal court, (if I understand that paper right,) and you will be compelled to pay shilling for shilling. I doubt on the subject; at least, as a public man, I ought to have doubts. A state may be sued in the federal court, by the paper on your table. It appears to me, then, that the holder of the paper money may require shilling for shilling. If there be any latent remedy to prevent this, I hope it will be discovered. 65 Later, in reply to Madison, 66 liberties are in their power? He said it was necessary to provide a tribunal when the case happened, though it would happen but seldom. The power is necessary, because New York could not, before the war, collect money from Connecticut! The state judiciaries are so degraded that they cannot be trusted. This is a dangerous power which is thus instituted.
67
Similarly George Mason, speaking in Virginia, said:
"To controversies between a state and the citizens of another state." How will their jurisdiction in this case do? Let gentlemen look at the westward. Claims respecting those lands, every liquidated account, or other claim against this state, will be tried before the federal court. Is not this disgraceful? Is this state to be brought to the bar of justice like a delinquent individual? Is the sovereignty of the state to be arraigned like a culprit, or private offender? Will the states undergo this mortification? I think this power perfectly unnecessary. But let us pursue this subject farther. What is to be done if a judgment be obtained against a state? Will you issue a fieri facias? It would be ludicrous to say that you could put the state's body in jail. How is the judgment, then, to be enforced? A power which cannot be executed ought not to be granted.68
And Richard Henry Lee, writing in 1787 as "The Federal Farmer," circulated a series of pamphlets in opposition to the Constitution that were influential in both New York and Virginia. 69 On states' suability he said:
How far it may be proper to admit a foreigner or the citizen of another state to bring actions against state governments, which have failed in performing so many, promises made during the war is doubtful: How far it may be proper so to humble a state, as to oblige it to answer to an individual in a court of law, is worthy of consideration; the states are now subject to no such actions; and this new jurisdiction will subject the states, and many defendants to actions, and processes, which were not in the contemplation of the parties, when the contract was made; all engagements existing between citizens of different states, citizens and 67 3 ELUio's DEBATEs, supra note 51, at 543-44. foreigners, states and foreigners; and states and citizens of other states were made the parties contemplating the remedies then existing on the laws of the states... and the new remedy proposed to be given in the federal courts, can be founded on no principle whatever. 70 It is true that the statements of Henry, Mason and Lee that the Constitution abrogated the states' immunity were made as criticism, with the aim of opposing ratification of the Constitution. They may have been disingenuous, in order to accomplish their object, just as the statements of Madison, Marshall and Hamilton may have discounted the possibility that article III abrogated immunity, in order to assuage states-rightists' fears. 71 Randolph and Wilson, however, approved the anti-immunity interpretation and supported the ratification of the Constitution. So did Tench Coxe, who wrote that because of the jurisdictional grant "when a dispute arises between the citizens of any state ... and ... the government of another, the private citizen will not be obliged to go into a court constituted by the state, with which . . .his dispute is." 72 Edmund Pendleton was also a supporter of the Constitution who apparently believed that the Constitution empowered individual citizens to sue the states. 73 Surely this history supports, at least, a lack of consensus concerning the status of sovereign immunity when the Constitution was ratified. 74 REv. 183, 184 (1908) . See also Pendleton's defense of the judiciary article, 3 EraoT's DEBATES, supra note 51, at 549. 74 The chronology of the Virginia Convention as well supports the view that the Madison-Marshall argument was made to counter the anti-federalists and, also, suggests that it did not necessarily prevail. Edmund Randolph first mentioned the issue of state suability at the Convention when he praised the Constitution for including it. Henry's and Mason's statements followed, detailing the dire consequences to the states that would follow from "forcing them to pay, shilling for [Vol. 126:515 with the Madison-Marshall-Hamilton pro-immunity statements comes from The Federalist 80, in which Hamilton himself, in the paper immediately preceding the much quoted one supporting immunity, indicates that states can be sued by private citizens and that this is to be applauded. 75 And the influx of private suits against the states, commenced as soon as the national judiciary was shilling". In fact there was a long discussion, joined in by others as well, on the Constitution's financial implications for state treasuries. It is at this point that Madison came up with the-argument that states could not be sued, an argument that was answered by Henry, then reiterated by Marshall. Randolph concluded discussion of the subject at the Virginia Convention; his view apparently remained that the Constitution made states suable by individual citizens and that it was the better for this provision. See 3 ELuoT's DEBATES, supra note 51 (record of Virginia ratification convention). It may be esteemed the basis of the Union, that "the citizens of each State shall be entitled to all the privileges and immunities of citizens of the several States." And if it be a just principle that every government ought to possess the means of executing its own provisions by its authority, it will follow, that in order to the inviolable maintenance of that equality of privileges and immunities to which the citizens of the Union will be entitled, the national judiciary ought to preside in all cases in which one State or its citizens are opposed to another State or its citizens. To secure the full effect of so fundamental a provision against all evasion and subterfuge, it is necessary that its construction should be committed to that tribunal which, having no local attachments, will be likely to be impartial between the different States and their citizens, and which, owing its official existence to the Union, will never be likely to feel any bias inauspicious to the principles on which it is founded.
Id. 502 (emphasis in original)
. While Hamilton's statement is not absolutely explicit on the point, it almost certainly contemplates suit against the state by an individual. He does not suggest that the privileges and immunities of which he speaks can be raised only defensively. Moreover the privileges and immunities would not be secured for individual defendants if the state as plaintiff could choose to proceed in the state rather than the federal forum. (In fact, in the first Judiciary Act, federal and state courts were given concurrent jurisdiction over these cases, Judiciary Act of 1789, ch. 20, § 11, 1 Stat. 78 (current version at 28 U.S.C. § 1332 (1970)), and no provision was made for removal of these cases, id. In attempting to divine the significance of all this history today, it is instructive to observe that the debate traced above concerning the significance of article III to states' sovereign immunity reflects two basic positions. One (espoused by Randolph and Wilson, among others, and adopted by the Court in Chisholm) is that article III took away the states' immunity by granting federal court jurisdiction over suits to which states were parties; the other (advocated by Madison, Marshall, and the Hamilton of The Federalist 81) is that article III did not affect states' immunity but left it unimpaired. These two positions I will refer to as constitutional REv. 207, 215-30 (1968) . 77 The two members of the Committee of Detail who were on record as believing that article III abrogated sovereign immunity played prominent roles in Chisholm. James Wilson wrote one of the majority opinions; Edmund Randolph represented the plaintiff. Randolph was also Attorney General of the United States at the time. Georgia. 1 C. WARREN, supra note 2, at 96-101; Nowak, supra note 3, at 1433-41. See also C. JAcoBs, supra note 3, at 55-66. Clearly there was outrage at the decision, at least on the part of some. One newspaper writer blamed the result on "the 'craft and subtility of lawyers ' [who] had introduced this clause into the Constitution as 'the plan of all aristocrats to reduce the States to corporations."' Another claimed that the decision "involved more danger to the liberties of America than the claims of the British Parliament to tax us without our consent." I C. WAr, supra note 2, at 97 (quoting contemporary newspapers). The Georgia House of Representatives responded to the decision by enacting a provision that anyone attempting to execute process in Chisholm will be "guilty of felony and shall suffer death, without benefit of clergy, by being hanged." Id. 100.
[Vol. 126:515 abrogation of states' immunity and constitutional neutrality on the question. Article III is sometimes read today, however, to go beyond either of these positions; it is sometimes taken to impose sovereign immunity as a constitutional requirement. 7 9 It is ironic that the same constitutional language-article III's language concerning the extent of the judicial power-should constitute the textual support both for the position that the Constitution requires immunity and for the position that the Constitution prohibits it. The position that article III imposes a constitutional requirement of immunity surely goes beyond anything argued in the constitutional debates. It has no historical support. Neither constitutional language nor constitutional intent provide any basis for it.
Hans v. Louisiana 80 (the case initially holding that sovereign immunity extends to citizen suits) seemingly did not view the immunity as a constitutional requirement. That case is wholly consistent with the view that sovereign immunity survived article III as only a common law doctrine. The Court there did not speak of article III creating an immunity, though it forcefully contended that the article left preexisting sovereign immunity unimpaired. 8 The position that article III imposes immunity has developed more recently. Seemingly it evolved simply by courts misreading the Madison, Marshall, and Hamilton arguments for constitutional neutrality, thus running together two very different positions. Mr. Justice Marshall's opinion in Government Employees, set out above, is typical. 82 The only language in the Hans opinion that suggests sovereign immunity as a constitutional requirement is the statement that it is "inherent in the nature of sovereignty." Id. 13, quoting THE FEDERALIST No. 8. Read as a whole, however, the opinion indicates sovereign immunity survived article III but not as a constitutional requirement.
Hans v. Louisiana is consistent with a common law view of sovereign immunity in non-citizen suits as well. and Hamilton) that the Constitution does not "provide a mechanism for making States unwilling defendants in federal court" is silently transformed into a prohibition, in the judicial power language, against hearing the suits at issue. Why article III is read to impose sovereign immunity rather than leave it unaffected is unexplained. Thus the article III language has come to be read to support a position quite foreign to any of the contemporary positions concerning its meaning.
In sum, the proper approach is to find in the historical sources contemporary with the ratification of the Constitution some support for a view that article III abrogated states' immunity and some support for a view that it did not-that instead it left sovereign immunity unaffected. In that case, sovereign immunity did survive the Constitution, but it survived as a common law requirement. Historical sources do not support the position that article III imposes a requirement of sovereign immunity. The view that article III abrogates immunity is discredited today. Rejection of that position is supportable either by focusing on the MadisonMarshall-Hamilton statements and saying that they, rather than contrary statements, embody the "constitutional intent"; or by saying that at any rate the reaction to Chisholm and the eleventh amendment show a repudiation of the abrogation position. By either route one arrives at a view that sovereign immunity survives article III but is not required by it. This position is consistent with the statements of Madison, Marshall and Hamilton that article III does not require the abrogation of sovereign immunity; they nowhere claim that article III required its imposition. Sovereign immunity survives the adoption of the Constitution, then, but it is subject to modification or even abandonment by processes short of constitutional amendment.
The Effect of the Eleventh Amendment
How does the eleventh amendment affect the status of sovereign immunity? 13s
One possibility would be to hold that the intent of the amendment was solely to repudiate the theory that article III abrogated judicial immunity and to revert to the Madison-Marshall-Hamil- 83 See cases cited note 31 supra for the proposition that the amendment imposes immunity not only for cases within its terms but in citizen suits as well.
ton view expressed in the ratification debates. Thus the amendment adds nothing to our interpretation of article III: sovereign immunity is not abrogated by the Constitution but neither is it constitutionally required; it survives as a "pre-existing right of the State governments," 84 as a well-established doctrine of common law that "[ilt is inherent in the nature of sovereignty not to be amenable to the suit of an individual without its consent." 4
To say that not even the eleventh amendment imposes sovereign immunity as a constitutional requirement is a bit startling. No Justice of the Supreme Court takes this position." 6 The Justice who is the greatest proponent of a common law status for sovereign immunity is Mr. Justice Brennan. He believes that sovereign immunity had only common law status after ratification ,of article 111. 7 But he has never questioned the established interpretation of the eleventh amendment as imposing a constitutional requirement of immunity for those cases within its literal terms (suits brought by "Citizens of another State, or by Citizens or Subjects of any Foreign State"). His most important difference with the Court, then, concerns whether a constitutional doctrine of immunity covers suits by a state's own citizens. If the eleventh amendment And even though I believe that Hans' language shows sovereign immunity is only a common law requirement, see text accompanying notes 90-94 infra, the case generally has not been so interpreted.
87 Justice Brennan believes that article i is not a jurisdictional bar to federal courts entertaining suits against the states; it is neutral on the subject of sovereign immunity, permitting "the nonconstitutional but ancient doctrine of sovereign immunity," Edelman v. Jordan, 415 U.S. 651, 687 (1974) (Brennan, J., dissenting), to survive, but not itself imposing the doctrine. See Employees of Dep't of Public Health and Welfare v. Department of Public Health and Welfare, 411 U.S. 279, 315-19 (1973) (Brennan, J., dissenting). Further, Justice Brennan believes that "'at least insofar as the States granted Congress specifically enumerated powers," Edelman v. Jordan, 415 U.S. 651, 687 (1974), they surrendered their immunity when they ratified the Constitution. The eleventh amendment reimposed their immunity but only for the other suits explicitly mentioned in the amendment. It did not affect the common law status of the doctrine in citizen suits. Therefore when Congress, acting within its article I (or other) powers, subjects states to federal suit, its enactments, when applied to citizen suits, do not collide with any state right to immunity. See Employees of Dep't of Public Health and Welfare v. Department of Public Health and Welfare, 411 U.S. 279, 299-301, 309-10 (1973) . See Parden v. Terminal Ry., 377 U. S. 184 (1964) .
Justice Brennan has not discussed the effects of his view of sovereign immunity on judicial development of the immunity doctrines. The subject will be explored in the next article in this series.
imposes a constitutional doctrine of immunity at all, it makes sense thus to limit it to its terms. 8 8 But the amendment need not be read to impose immunity as a constitutional requirement. Sovereign immunity may be only a common law doctrine in noncitizen as well as citizen suits. It is perfectly possible for a constitutional amendment not to impose a constitutional requirement, but instead only to overturn a constitutional interpretation that the Supreme Court has rendered. The eleventh amendment on its face does not reveal whether the sovereign immunity doctrine has constitutional status. And reading the amendment only to restore sovereign immunity as a common law doctrine makes more sense than any of the alternatives, 9 in view of the wording of the amendment and its historical context. If this explanation is accepted, then when citizen suits were placed within the federal jurisdiction, sovereign immunity governed those cases only as a common law doctrine; even if the eleventh amendments Framers would not have desired a different doctrine to prevail in citizen and noncitizen suits, they simply had not included citizen suits within their amendment. Hans v. Louisiana, 134 U.S. 1 (1890), which first held states immune from federal suit by their own citizens, is not inconsistent with this argument. See note 81 supra. It is only after Hans that the Court has unambiguously (and, I think, with Mr. Justice Brennan, incorrectly) claimed constitutional status for sovereign immunity in citizen suits. See cases cited note 4 supra.
If courts were to follow Justice Brenan's view that immunity is a constitutional requirement in noncitizen suits only, Congress could allow most claims against states to be prosecuted by altering the common law immunity doctrine governing suits by a state's own citizens. In impact, therefore, Justice Brennan's immunity doctrine would not differ drastically from this Article's proposal.
89 Recent commentary has proliferated the number of eleventh amendment interpretations. Under one view, sovereign immunity, though a constitutional requirement, only prohibits incursions by the federal judiciary and leaves Congress free to adjust the immunity to modem needs. Nowak, supra note 3; Tribe, Intergovernmental Immunities in Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism, 89 HuI&v. L. REV. 682, 683-99 (1976) . This view, which resembles the Court majority's approach, will be analyzed further in my article on congressional power to abridge states' immunity. Another author argues that the eleventh amendment sustains state immunity against federal suit on state-created causes of action only. Cullison, supra note 2. Baker, Federalism and the Eleventh Amendment, 48 U. CoLo. L. REv. 139 (1977) , suggests that There is nothing in the history of the eleventh amendment to cast doubt upon the interpretation set out above-that its sole effect was to allow sovereign immunity to survive article III as a common law requirement. The one thing that is clear about the amendment is that its purpose was to overturn Chisholm v. Georgia, as the suggested interpretation would most certainly do. The question is, however, just how broad this overturning was to be. The amendment passed without debate, and contemporary indications of the intended scope of the amendment are not available.
There is an argument from Hans v. Louisiana that supports a common law view of sovereign immunity even for cases unambiguously within the eleventh amendment. In Hans the Court said the purpose of the amendment was to write into law the Iredell dissent in Chisholm.
9 " That dissent clearly took the position that state sovereign immunity survived as a common law doctrine, not that the doctrine had constitutional force. Because Justice Iredell found that no statutes, before or after the Constitution, purported to alter common law doctrine, 91 he saw the central issue as whether, previous to the adoption of the constitution... an action of the nature like this before the court could have been maintained ... upon the principles of the common law, which I have shown to be alone applicable. If it could, I think it is now maintainable here: If it could not, I think, as the law stands at present, it is not maintainable; whatever opinion may be entertained upon the construction courts have continually departed from the constitutional language to vindicate prevailing principles of federalism. Finally, C. JAcoBs, supra note 3, at 162-63, like Justice Brennan, advocates restriction of the effect of the eleventh amendment to its explicit ban on noncitizen suits.
None of these takes the position herein advocated, that sovereign immunity is altogether a common law doctrine.
90 Hans v. Louisiana, 134 U.S. 1, 12, 14, 18-19 (1890). Justice Iredell, the only dissenter in Chisholm, had presided in the suit when Chisholm brought it against Georgia in the circuit court. There as well he had ruled that Georgia could not be sued. Mathis, The Eleventh Amendment: Adoption and Interpretation, 2 GA. L. RBv. 207, 218 (1968) .
91 Justice Iredell said the Court lacked jurisdiction because "there is no doubt, that neither in the state now in question, nor in any other in the Union, any particular legislative mode, authorizing a compulsory suit for the recovery of money against a state, was in being, either when the -constitution was adopted, or at the time the judicial act was passed." Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 434 (1793) (Iredell, J., dissenting). He went on to say "it is certain, that in regard to any common-law principle which can influence the question before us, no alteration has been made by any statute, which could occasion the least material difference, or have any partial effect." Id. And further, "If, therefore, no new remedy be provided .. .we have no other rule to govern us, but the principles of the preexistent laws, which must remain in force until superseded by others .... " Id. 436. of the Constitution, as to the power of Congress to authorize such a one.
2
After a long discussion of the common law principles of sovereign immunity, Justice Iredell concluded [t] hat there are no principles of the old law, to which we must have recourse, that in any manner authorize the present suit, either by precedent or by analogy. The consequence of which, in my opinion, clearly is, that the suit in question cannot be maintained, nor, of course, the motion made upon it be complied with.
93
At the end of his opinion, Justice Iredell again made clear that his position, finding immunity in the state, did not rest upon a constitutional basis:
So far as this great question affects the-constitution itself, if the present afforded, consistently with the particular grounds of my opinion, a proper-occasion for a decision upon it, I would not shrink from its discussion. But it is of extreme moment that no judge should rashly commit himself upon important questions, which it is unnecessary for him to decide. My opinion being, that even if the constitution would admit of the exercise of such a power, a new law is necessary for the purpose, since no part of the existing law applies, this alone is sufficient to justify my determination So much, however, has been said on the constitution, that it may not be improper to intimate that my present opinion is strongly against any construction of it, which will admit, under any circumstances, a compulsive suit against a state for the recovery of money. I think every word in the constitution may have its full effect without involving this consequence, and that nothing but express words, or an insurmountable implication (neither of which I consider, can be found in this case), would authorize the deduction of so high a power. This opinion I hold, however, with all the reserve proper for one, which, according to my sentiments in this case, may:be deemed in some measure extra-judicial. With regard to the policy of maintaining such suits, that is not for this court to consider, unless the point in all other respects was very doubtful. Policy might then be argued from with a view to preponderate the judgment. Upon the question before us, I have no doubt. I have therefore nothing to do with the policy. But I confess, if I was at liberty to speak on that subject, my opinion on the policy of the case, would also differ from that of the attorney general. It is, however, a delicate topic. I pray to God, that if the attorney general's doctrine, as to the law, be established by the judgment of this court, all [Vol. 126:515 If the purpose of the eleventh amendment truly was to write Iredell's opinion into law, then its purpose was to allow sovereign immunity to survive as a common law requirement.
At first reading it may seem that the wording of the eleventh amendment is an obstacle to viewing the amendment as simply restoring immunity to its pre-Constitution position. The problem lies in the provision that the "[j]udicial power of the United States shall not be construed to extend to" the cases in question. Generally the United States' judicial power must "extend to" a class of cases for the federal judiciary to be able to hear those cases at all. Thus the "extend to" language of the amendment can be deemed to prohibit federal courts, as a constitutional matter, from entertaining the cases mentioned. This interpretation, however, has its own difficulties, because in some ways the cases are not deemed to be outside the United States' judicial power: it is well-established that federal courts may hear the suits upon'the sovereign's consent. 9 5 Jurisdiction of other cases outside the judicial power cannot be conferred upon federal courts by consent; 91 in other contexts, the judicial power limitation is absolute.
The judicial power language can be interpreted to avoid this difficulty, and the interpretation that does so leaves sovereign immunity in a common-law status. The provision that the "[]udicial power of the United States shall not be construed to extend to" certain classes of cases may mean simply that the language should not be deemed affirmatively to allow the prosecution of those cases, as it had been deemed to do in Chisholm. The eleventh amendment then would simply overturn Chisholm's abrogation of sovereign immunity. The cases the amendment enumerates would be outside the judicial power only in the sense that the judicial power language of article III does not compel that they be heard.
In addition to avoiding the anomaly of consent seemingly expanding the United States' judicial power, a common-law reading of sovereign immunity removes two other conceptual difficulties the good he predicts from it may take place, and none of the evils with which, I have the concern to say, it appears to me to be pregnant. Id. 449-50. The Court in Hans was not referring to this discussion, but to Iredell's development of his principal common law argument, when it adopted Iredell's views as its own. This is clear from Hans, in which Iredell's common law arguments are discussed extensively. See 134 U.S. at 12-19. with the conventional view that article III and the eleventh amendment impose a constitutional requirement of sovereign immunity. First, a similar rationale is provided for the sovereign immunity of the federal government and for state sovereign immunity in all the suits where it exists: the scope of federal immunity and of all types of state immunity is basically the same because they have the same source, the common law of sovereign immunity. 97 Second, and most compelling, the omission of suits by a state's own citizens from the language of the eleventh amendment makes sense under this interpretation. Under the conventional view of the amendment, the omission seems irrational; indeed the Supreme Court has found it sufficiently irrational to forbid noncitizen suits while allowing citizen suits that it has operated as if the limitation did not exist. If, however, all the eleventh amendment does is say that article III should not be read affirmatively to authorize the suits with which the amendment deals, there is simply no need for a like provision for suits by a state's owii citizens, because there is no language in article III that could be read affirmatively to authorize those suits. It is only if the result of the eleventh amendment is to forbid, as a constitutional matter, the suits it enumerates that one is hard pressed to find a rationale for so distinguishing between citizen and noncitizen suits.
A common law view of sovereign immunity thus fits better with the eleventh amendment's wording than does a constitutional view, although neither interpretation is absolutely trouble-free.
Since the eleventh amendment passed with so little discussion, it is not surprising that the Framers failed to differentiate be-97 It is largely irrelevant to the scope of federal immunity whether it is a constitutional or a common law requirement. If it is common law, it can be changed by congressional action. Also, if it is constitutional, it can be changed by congressional action as long as the rule persists that jurisdiction attaches upon the sovereign's consent. (One case disagreed with the consent rule as applied to the United States, Williams v. United States, 289 U.S. 553 (1933) , but Williams has not been followed in that regard. See, e.g., Glidden v. Zdanok, 370 U.S. 530, 562-66 (1962) . Cf. Utah v. United States, 403 U.S. 9 (1971) (original action).) Whether federal immunity is of constitutional or common law stature could make a difference only if the judiciary were to take an active role in altering common law immunity, a more active role than courts would take as the interpreters of constitutional immunity. Since Congress speaks often concerning United States immunity, a highly creative judicial role in developing federal common.-law there may be unlikely.
With state immunity, the question of constitutional or common law status at least in theory would seem more significant. Congress, as well as state legislatures and judiciaries, could alter a common law immunity requirement. The consent exception to a constitutional rule of immunity, however, would refer to consent on the part of the state, not the federal government. My forthcoming article discussing court rulings on congressional power to abridge states' immunity will examine how much difference acceptance of a constitutional status for sovereign immunity has made in practice.
[Vol 126:515 tween repudiating Chisholm's abrogation of sovereign immunity and establishing that immunity as a constitutional requirement., The result of the positions was in many ways precisely the same: Chisholm and its reasoning were overturned, and sovereign immunity prevailed. The difference would develop only if efforts were made to modify sovereign immunity, by means short of constitutional amendment."" If the desired result was simply an overturning of Chisholm, it is not surprising that contemporaries did not advert to differences between sovereign immunity as a constitutional and as a common law requirement.
A fuller discussion of the consequences of thus viewing sovereign immunity as a common law development will be undertaken in the next article in this series. Whether it would greatly change the law depends upon the Court's opinions delineating the bounds on sovereign immunity in application, which I will discuss there, and on how far those opinions depart from the practical consequences that would result from the common law model. For now, it suffices to point out that viewing sovereign immunity as a common law doctrine would effectuate the generally desirable result of leaving immunity as a question of policy, to be determined by Congress and adjusted to changing notions concerning the proper role of the doctrine. To some extent it would also affect courts' leeway in deciding sovereign immunity issues. 9 9 Certainly sovereign immunity could, under the common law approach, have the same contours it has today, if Congress and the courts found its current limits to be desirable. In any event, making its nonconstitutional status explicit should help avoid the situation described in United States v. Lee, 100 where the Court said the immunity doctrine had always been treated as established, without the reasons for it ever being given. Moreover, most commentators today are 98 If sovereign immunity were regarded simply as an established common law doctrine, Congress could modify it. The Congress that passed the eleventh amendment was not of a mind to do so, however. Also, in an era of freewheeling federal common law, the federal judiciary might itself make desired modifications. Undoubtedly Congress would have greeted such an effort with dismay if it followed closely upon the enactment of the amendment. But this does not in itself show that the eleventh amendment made the immunity. -doctrine a constitutional requirement. If Congress had considered the issue (as irprobably did not), it might well have not feared such a step from the judiciary, a step that was not presaged by the very different reasoning of the Chisholm opinions.
99 There is evidence that in the past immunity has been handled as a policy question varying with the demands of the times. See generally Baker, supra note 89. 100 106 U. S. 196, 207 (1882) . The Court was speaking of both the states' and the United States' immunity.
sharply critical of sovereign immunity, 1°1 and its persistence is often explained by the supposed constitutional compulsion behind the doctrine. 10 2
B. Does the Sovereign Immunity Protection Extend to
State Courts?
Viewing state immunity as non-constitutional also helps resolve another issue of eleventh amendment interpretation-whether the amendment's protection extends to state courts. Is the eleventh amendment of any relevance when states are sued in state court on federal causes of action? 103 A reading of the amendment would suggest that the answer to this question is an obvious negative, since the amendment is limited in terms to a prohibition of a certain construction of the United States' judicial power. Because the language claimed to be relevant in article III similarly describes the extent of the federal judicial power, any sovereign immunity protection that article extends would seem also to reach only federal courts.
The issue arose recently when Mr. Justice Marshall, in his concurring opinion in Government Employees,' 1° made the obvious answer explicit. Justice Marshall took the position that a particular federal statute purported to lift the sovereign immunity protection in order to allow state hospital or school employees to sue, the'states for overtime pay or for unpaid minimum wages. He found the statute unconstitutional, however, on the ground that Congress lacks power to lift a state's immunity from federal suit without the state's consent.' 0 5 Nonetheless, he pointed out, his position did not render unenforceable congressional statutes, in areas within Congress' article I powers, regulating states' primary conduct. 0 6 Suits to enforce such statutes can be brought in state court, for Congress may validly lift any immunity the state has there. 07 The Court majority said that arguably Congress could permit suit in state courts, but that it need not resolve the question. 1 0 There are some indications that prior to Government Employees the assumption was that Congress could not impose these suits in state court. In Parden v. Terminal Ry., 1 0 9 for example, the Court seemed to accept, without questioning its propriety, Alabama's assertion that its courts would not hear the suit in question." 0 Similarly in Hans v. Louisiana," the Court indicated that the result of its opinion, recognizing sovereign immunity in the federal courts even in citizen suits, was to leave to state legislatures the option whether to waive immunity or not. The Court did not contemplate imposition on the state judiciary by Congress. 112 The argument that Congress lacks power to impose suit upon the states, even in a state forum, is an argument that the Coustitution confers upon the states an affirmative right of sovereign immunity. 113 That the eleventh amendment's Framers adopted language of limitation of federal judicial power, the argument runs, reflects a belief on their part that the state judicial power in any event would not encompass such suits. They failed to mention the state judicial power either because they assumed that states could not be regulated under Congress' article I powers, or because they simply overlooked that Congress might adopt the expedient of subjecting a state to suit in its own courts.
A This position leaves something to be desired in terms of adherence to constitutional language. But, as previous discussion shows, that defect is shared by several established eleventh amendment positions; comporting with constitutional language has not proved a necessity in this area.
Another argument against the availability of state courts rests on their comparative inappropriateness as fora for these suits. If in any class of cases federal jurisdiction is to be preferred because of possible bias in the state judiciary, suits against the state premised upon federal law would seem a prime category for federal jurisdiction. 117 Mr. Justice Marshall's position-that these suits are viable only in the less appropriate fora-seems' ironic, especially since the failure to extend to state courts the prohibition he finds on federal jurisdiction was probably an oversight. At most, however, this raises a question of policy for Congress when facing the issue whether to utilize state judiciaries-a question whether enforcement in the less appropriate fora is better than no enforcement at all. Justice Marshall is correct to conclude that nothing in the Constitution prevents Congress, within its article I and other powers, from thus making use of state judicial systems to resolve individuals' disputes with states.
Justice Marshall's position, obviously supported by the constitutional language, is, then, the sounder; here as well, the literal meaning of the eleventh amendment should prevail, and the sovereign immunity protection should not be construed to extend to state courts. There is no problem in following the literal meaning of the eleventh amendment in this respect if one adopts the earlier suggested view that the amendment's effect is limited to restoring sovereign immunity to the status of an established and permissible common law doctrine. It was only in the federal courts that the propriety of the doctrine had been challenged-by the argument that the judicial power language was intended to forbid it. Therefore it was only in the federal courts that the amendment needed to have any effect. The eleventh amendment does not confer upon the states a substantive right to enjoy sovereign immunity. Instead, common law controls, together, of course, with any supplementations Congress or state legislatures choose to make. Congress may impose suit upon states in state court, just as it may in federal court (despite Justice Marshall's views to the contrary), because the sovereign immunity doctrine has no constitutional sanction. 
